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Will George W. Bush be arrested when entering Germany after the end of his presidency because of the war in Iraq?

 – First published (in German) in Marburg Law Review 1/2009, p. 42 – 
In its decision of June 21st 2005, the German Federal Administrative Court (“Bundesverwaltungsgericht”) expresses serious doubts about the legitimacy of the war in Iraq under international law. In Germany the preparation of a war of aggression is a criminal offence under section 80 of the German Criminal Code (“Strafgesetzbuch”). In 2002 the German law on crimes against public international law, titled Code of Crimes against International Law (“Völkerstrafgesetzbuch”) came into force. This law comprises a catalogue of war crimes and other crimes against international law for which there are criminal penalties. George W. Bush’s office as president of the United States of America will end in early 2009 at the latest. This will mean a reduction of his immunity. These circumstances raise the legal question as to whether the president of the USA, who is responsible for the war in Iraq, will be arrested when he enters Germany after the end of his presedency. 

A. The war in Iraq - a breach of international law 

Most German specialists in international law are of the opinion that the war in Iraq was a breach of international law.
 The arguments put forward by the USA to justify the war could not convince the majority of the German specialists in international law. 

The German judiciary also has doubts regarding the compliance of the Iraq War with international law.
 In 2005 the Federal Administrative Court had to decide on the following case: in 2003 a military officer refused to help with the development of a military software program for reasons of conscience, because his superior could not exclude the possibility that the program would be used to support the war in Iraq. The officer was demoted for refusal to obey orders, but took legal action against the demotion and was successful. In its decision the Federal Administrative Court dealt in great detail with the compliance of the war in Iraq with international law. Its doubts were explained as follows: 

As a rule, every threat or use of force against another state is considered to be a breach of international law according to art. 2 no. 4 of the United Nations Charter …According to the United Nations Charter, military force against the will of the affected state may only be applied if a justification under international law exists in the individual case. The United Nations Charter specifies only two such grounds for justification. In the first case, a decision of the United Nations Security Council to apply military measures is necessary. This decision can be made after the Council has determined, in accordance with art. 39 of the United Nations Charter, that there has been an act of aggression or a breach of or threat to the peace. The military measures can be conducted on the responsibility of the UN (art. 42, 43 United Nations Charter) or other states (art. 48 United Nations Charter) or a regional system (art. 53 United Nations Charter) may be authorised by UN to the undertake the measures. The second situation, in which military force is permitted, is that a state (alone or with its allies) is entitled to self defence according to art. 51 of the United Nations Charter… 

Contrary to the formal, diplomatic notes addressed to the United Nations Security Council at the beginning of combat and the interpretations of law stated therein, the governments of the USA and the UK did not have an authorising resolution of the United Nations Security Council according to art. 39 and 42 of the United Nations Charter for the war in Iraq…(is explained in detail)… 

The governments of the USA and its allies also could not justify the use of force against Iraq from early 2003 with art. 51 of the United Nations Charter…The governments of individual states have repeatedly claimed a “preventive right of self defence” with reference to art. 51 of the United Nations Charter or international customary law … Even those who support a broad interpretation of art. 51 of the United Nations Charter stipulate that, according to the “Webster Rule” (originated by the former US Secretary of State Daniel Webster on April 24, 1841), the use of military force is only permissible in a situation of danger…which is immediate, overwhelming, leaving no choice of means and no moment for deliberation. There is no common legal conviction between the states in international law („opinio iuris“) concerning the existence of a more extensive „preventive right of self-defence“. Therefore there is also no international customary law to this effect. There was no immediate, overwhelming situation of danger leaving no choice of means and no moment for deliberation in spring 2003 - even the governments of the USA and the UK did not claim this… 

Correspondingly, the Secretary General of the United Nations, Kofi Annan, declared the military invasion of Iraq conducted by the USA and its allies in spring 2003 to be an „illegal act“…
.

B. Preparation of a war of aggression

In Germany the preparation of a war of aggression is a criminal offense according to section 80 of the German Criminal Code. The relevant statutory provision reads as follows: “Whoever prepares a war of aggression (article 26 subsection 1 of the Basic Law) in which the Federal Republic of Germany is intended to participate and thereby creates the danger of war for the Federal Republic of Germany, shall be punished with imprisonment for life or for not less than ten years.“ The offender can also be a foreigner; the crime can also have been committed abroad.
 

This statutory provision is based on guidelines of constitutional law. The relevant constitutional provision in article 26 subsection 1 of the German Basic Law reads as follows: „Acts which may disturb the peaceful relations between nations and which are undertaken with this intent, especially the preparation of a war of aggression, are unconstitutional. They are to be made a criminal offence.” It is almost unanimous opinion that this constitutional obligation has not been fully met. The highest German prosecutor, the Chief Federal Prosecutor, also takes the view that the provision in the Criminal Code is narrower than the constitutional obligation.
 Due to the principle „no punishment without a law“ (nulla poena sine lege)
 which is also part of the German Basic Law, an offender can only be judged on the basis of the existing provision and not on the basis of the more extensive constitutional obligation.
 

Section 80 of the German Criminal Code, according to its wording, only encompasses actions of preparation. The remarkable result is that the preparation of a war of aggression is a criminal offense, but the execution of a war of aggression is not. A broader interpretation of section 80 of the German Criminal Code is not possible, as analogous interpretation is prohibited in German criminal law.
 The parliamentary party in the German Bundestag, DIE LINKE, introduced a bill
 to close this legal loophole. Whether the bill will be passed by the German Bundestag is not clear yet. 

The interpretation of the term “war of aggression” set out in section 80 of the German Criminal Code is disputed.
 The difficulties in interpretation are caused by the fact that there is no consensus on a definition for the term „aggression“ in international law. This lack of clarity in international law leads to an identical problem in the national law. Jurisprudential literature proposes both narrow and broad interpretations. Certainly, wars with the goal of annexation or subjection of another state are wars of aggression; humanitarian interventions and military missions to save one’s own citizens are not considered to be wars of aggression by many writers.
 But whether the war in Iraq is a war of aggression in the sense of section 80 of the German Criminal Code is not decisive for the question as to whether George W. Bush is punishable or not, because the provision cannot be applied for other reasons. 

Section 80 of the German Criminal Code has a further requirement – the offender must have the objective of bringing the Federal Republic of Germany into the war as an active participant in the war, with involvement of its troops.
 In the case of the war in Iraq it had to be clarified whether granting overflight, transportation and movement rights by Germany so that the US could attack Iraq fulfills the requirement of German involvement. That is not the case, even if the foreign armed forces commit a breach of international law.
 In a decision of 2003
 the Chief Federal Prosecutor explains in detail as follows: 

„Section 80 of the German Criminal Code only includes the preparation of a war of aggression in which Germany is intended to be involved. This penal provision therefore does not protect international peace in comprehensive way but only in situations, in which Germany may become involved in conflict…therefore it only protects peace between Germany and other states…The provision requires Germany to take part as an aggressive power using its armed forces or in a comparably significant way… According to the declared and repeatedly uttered will of the German government and the German Chancellor not to take part in a military strike against Iraq, the granting of overfly, transportation and movement rights shall be the only support given to the US... Section 80 of the German Criminal Code also requires proof that the offender has created the danger of a war for Germany by preparing a war of aggression. The outbreak of a war has to be likely under consideration of the actual circumstances…the possibility of a war amongst other states is not enough…All these requirements can not be seen as fulfilled in this case. There is no possibility of a war between Germany and another state. The possibility of a war between the USA and Iraq does not fulfil the described requirements; and it also cannot be traced back to the actions of a member of the German government.“

Consistently German politicians like the former German Chancellor Schröder were not charged with granting overflight, transportation and movement rights used to attack Iraq.
 For the same reason, namely because there was no danger of war for Germany, George W. Bush cannot be arrested in Germany for the preparation of a war of aggression in the sense of section 80 of the German Criminal Code. 

Code of Crimes against International Law 

On June 30, 2002 the German Code of Crimes against International Law came into force. It follows the Statute of the International Criminal Court (ICC), but it is a national German law. The regulations of both complexes of rules are not identical in all parts. The requirements in the Code of Crimes against International Law are worded in a narrower way than those of the Statute, amongst other things because of the constitutional requirement to be clear and unambiguous. And in some cases, the field of application of the Code of Crimes against International Law exceeds the field of application of the Statute of the ICC. 

The Code of Crimes against International Law prohibits offenses against international law, especially crimes against humanity and war crimes. The offenses described in the Code can be punished independent of the offender’s nationality and of where the crime was committed.
 A military commander or a civil superior who does not prevent his subordinates from committing the crimes described, will be punished as an offender.
 Another possibility is the perpetration of an offence using an innocent agent
, for instance when a third person (for example subordinates) is used as a tool of the offender. 

The preparation and conduct of a war of aggression is not a criminal offense according to the Code of Crimes against International Law. Such a provision was deliberately left out by the legislator, because it did not want to anticipate the international legal discussions on the crime of “aggression” in the Statute of the ICC. This crime is mentioned in article 5, subsection 1, item d of the Statute of the ICC, but the ICC can only exercise its jurisdiction when a further provision has been created, which defines the crime and describes the conditions for the execution of jurisdiction concerning this crime.
 Despite doubts of German specialists in international law and despite court decisions against the war in Iraq, in conclusion George W. Bush can not be prosecuted in Germany because of his decision as to “whether” a war in Iraq should take place (ius ad bellum). 

Only prosecution because of his decision on „how“ to conduct the war (ius in bello) can be considered. If war crimes were committed during the war in Iraq for which George W. Bush can partially be held responsible for, punishment under German law could be possible. With regard to this possibility the following provisions are of relevance: 

Section 8 subsection 1 clause 3 of the Code of Crimes against International Law reads: „Whoever in connection with an international or non-international armed conflict... treats a person who is protected under international humanitarian law cruelly or inhumanely by causing him or her substantial physical or mental harm or suffering, especially by torturing that person,... shall be punished... with imprisonment... for not less than three years...” Persons who are protected under humanitarian international law are, amongst others, prisoners of war and civilians. This provision can be traced back to article 8 subsection 2 of the Statute of the ICC. Many see the incidents in the prison of Abu Ghraib as a violation of section 8 subsection 1, clause 3 of the Code of Crimes against International Law.
 In connection with this one could also ask if certain techniques practised by the USA, for example the so-called “waterboarding”, can be subsumed under this provision. 

Whoever in connection with an international armed conflict “unlawfully holds a prisoner or unjustifiably delays their return home”, shall be punished with imprisonment for not less than two years.
 An arrest is also illegal as soon as the reason for the arrest no longer exists and the prisoner is not released – this partially exceeds the Statute of the ICC.
 Whoever „imposes or executes a substantial punishment on a person who is protected under international humanitarian law... without that person having been sentenced in a fair and regular trial...” shall be sentenced to at least two years of imprisonment. These provisions can also be traced back to art. 8, para. 2 of the Statute of the ICC. It could be examined whether the detention of certain persons in Guantanamo Bay/Cuba can be subsumed under one of the mentioned provisions. 

Whether the provisions mentioned can be applied to actions taken in the Iraq War, has not yet been examined by either the public prosecutor’s office or the courts. When interpreting the provisions, it must be considered that in the parts of the Code of Crimes against International Law which exceed the Statute of the ICC, the German legislator did not intend to codify more than the existing international customary law.
 The field of application of the German penal provisions is therefore restricted by the international law. When interpreting, it also has to be considered that only very serious crimes, which affect the international community as a whole, can be declared war crimes.
 (Despite various charges made there has been no prosecution at the ICC. The prosecutor involved did not just explain this with a partial lack of legal power. Insofar as the legal power was given, the prosecutor stated, the necessary degree of severity of the crimes had not been reached.
) 

What remains to be recorded is: If a crime against humanity or a war crime is committed, which is codified in the Code of Crimes against International Law, this crime can be punished under German law, regardless of where the crime was committed or what nationality the offender has. The penal provisions apply to all, and therefore also to heads of state of foreign nations. 

Immunity of George W. Bush after the end of his presidency

During their terms in office all heads of state enjoy immunity and are therefore protected from foreign jurisdictions.
 This protection of heads of state is part of the general sovereign immunity. As a general principle of international law it is, according to art. 25 of the German Basic Law, part of the federal German law and therefore has to be respected by all German courts. Sec. 20 of the German Judicature Act (Gerichtsverfassungsgesetz) therefore states that the German jurisdiction cannot be applied to representatives of other states and also not to persons who are exempted under the general rules of international law. Between the USA and Germany, the NATO Status of Forces Agreement is also applicable.
The question whether the immunity is suspended e.g. in case of violations of the binding international law (ius cogens), is disputed in international law literature. If a suspension occurred, heads of state could be prosecuted by other states after the end of or even during their term in office for certain crimes, such as severe violations of human rights. 

Courts of different states have also had to deal with this issue. In 1999 the British House of Lords suspended the immunity of the former head of state Pinochet, with reference to the accusations of torture against him.
 

The International Court of Justice (ICJ) also had to address this problem. In 2002 it granted the incumbent Minister for Foreign Affairs of the Congo comprehensive immunity.
 

In its obiter dictum the ICJ specifies four exceptions from immunity: 

· “First, such persons enjoy no criminal immunity under international law in their own countries, and may thus be tried by those countries’ courts in accordance with the relevant rules of domestic law.
· Secondly, they will cease to enjoy immunity from foreign jurisdiction if the State which they represent or have represented decides to waive that immunity.
· Thirdly, after a person ceases to hold the office of Minister for Foreign Affairs, he or she will no longer enjoy all of the immunities accorded by international law in other States. Provided that it has jurisdiction under international law, a court of one State may try a former Minister for Foreign Affairs of another State in respect of acts committed prior or subsequent to his or her period of office, as well as in respect of acts committed during that period of office in a private capacity.
· Fourthly, an incumbent or former Minister for Foreign Affairs may be subject to criminal proceedings before certain international criminal courts, where they have jurisdiction.”
These principles also apply to heads of state. This judgment is often understood as a guarantee that the ICJ will not suspend the immunity of a former head of state to make a trial in another country possible, even if human rights were violated during the period of office. In legal literature however, the view is also taken that the obiter dictum only makes the legal situation less clear, and that the immunity of former heads of states may still be suspended on the grounds of actions taken in office.
 Otherwise, it is stated, the prosecution of criminal offences against international law would be too restricted. 

Decisions of the ICJ are not formally binding for German courts, but they are considered to be a form of persuasive authority (“normative Leitfunktion”). If the German courts follow this persuasive authority with regard to the obiter dictum, a prosecution of George W. Bush in Germany because of war crimes possibly committed in Iraq will not be possible. This would only change if the USA suspended George W. Bush’s immunity. Currently, however, the public prosecutor’s office is not basing lack of investigations into possible crimes on Bush’s immunity.
 

E. Refraining from prosecution 

Should the German courts not follow the ICJ in this matter but rather the House of Lords, it will need to be examined if there are other grounds that can justify refraining from prosecution. 

It would be inadmissible to refrain from prosecution because of foreign political reasons. The Criminal Procedure Code does include a provision which permits refraining from prosecution of particular criminal offenses, if this is necessary to avoid the danger of a severe disadvantage for the Federal Republic of Germany (section 153 d Criminal Procedure Code). However, this provision only applies to particular criminal offenses, which are referred to explicitly. Criminal offenses under the Code of Crimes against International Law are not included. The reason for this is that the legitimacy of the Code of Crimes against International Law would be affected if foreign political arguments were considered when deciding about prosecution. It would not be understandable if prosecution of politicians from befriended nations such as the USA were not considered while investigations concerning politicians for example from Sudan were conducted. 

The principle of global application of law is implemented in the Code of Crimes against International Law. This means that in international comparison, the Code’s field of application is very broad. The legislator chose to restrict the possibility of prosecution by adjusting the procedural law. These restrictions are necessary to avoid so-called “forum shopping”. If “forum shopping” were possible, human rights organisations from all over the world could make charges in Germany, even if the incident bore no relation to the country. In section 153 f of the German Criminal Procedure Code the legislator included a special provision according to which the public prosecutor’s office may refrain from prosecution in particular cases on grounds of expediency. This provision is intended to avoid overloading German investigation resources.
 If the offender is a foreigner and the crime was committed abroad, there are two possible justifications for not prosecuting criminal offenses under the Code of Crimes against International Law: 

1) The public prosecutor’s office can refrain from prosecution if the offender is not in Germany and is not expected to enter Germany (section 153 f subsection 1 und section 153 f subsection 2 clause 1 of the German Criminal Procedure Code). 

2) The public prosecutor’s office can refrain from prosecution for reasons of subsidiarity. The relevant norm reads as follows: „The same applies if a foreigner accused of a crime committed abroad is in Germany, but [the victim is not German and the crime is already being prosecuted by either an international court, the state in which the crime took place, the state of which the suspected offender is a citizen or the state of which the victim is a citizen] and an extradition of the offender to the international court or the prosecuting state is legally possible and intended.“
 

If the requirements above are fulfilled, the public prosecutor’s office is also able to retract a charge already made in front of a court, without its approval.
 The decision about whether to prosecute is a responsibility of the Chief Federal Prosecutor.
 On the occasions of deciding about charges made against Rumsfeld and others in 2005 and 2007, the Chief Federal Prosecutor went into great detail about the requirements for refraining from prosecution according to section 153 f of the Criminal Procedure Code. 

In 2005 the Chief Federal Prosecutor refrained from prosecution of Rumsfeld and others in relation to the incidents in the prison of Abu Ghraib.
 He based his decision on both mentioned possibilities of refraining from prosecution. Refraining from prosecution according to the second option was not in accordance with the exact wording of the law, because no other prosecution of the accused took place and an extradition was not intended. However, the public prosecutor’s office and the courts
 both extended the field of application of the provision. The courts interpret the wording of the law broadly and assume that refraining from prosecution is also possible if the offender is already accessible for the prosecuting state and therefore extradition proceedings are not necessary.
 The courts declared that in this case, only „general investigations about the matter“ need be conducted.
 This extensive interpretation of the legal possibilities to refrain from prosecution was criticized in some legal literature.
 According to the courts, the individual decision of the public prosecutor’s office is also not legally verifiable; the courts may only check that the requirements initially allowing the prosecutor to make a decision were given. Accordingly, the public prosecutor’s office could refrain from starting investigations and prosecution because general investigations about the matter were conducted in the USA and the accused were already accessible for the American prosecution. 

In 2007 the Chief Federal Prosecutor again refrained from prosecution of Rumsfeld in relation to the incidents in the prison Abu Ghraib and in Guantanamo Bay/Cuba.
 This time he based his decision exclusively on the first option of section 153 f of the Criminal Procedure Code because the incidents were not related to Germany. Among other points, his explanation was based on the fact that a significant success in clarifying the matter could not be expected to be achieved by the German criminal prosecution authorities.
With regard to previous experience, it can be expected that the public prosecutor’s office will refrain from prosecution of George W. Bush despite claims regarding war crimes possibly committed in Iraq. This will presumably be justified with section 153 f of the Criminal Procedure Code, possibly in broad interpretation. In the end, the warning “fiat iustitia et pereat mundus” has overriding character and leads to a restriction of the principle of global application of law in the Code of Crimes against International Law. 

The result would be different, if the USA were to ask Germany to investigate the legal validity of accusations against George W. Bush. In connection with a revocation of immunity by the USA, the German criminal prosecution authorities would be able to clarify if there is reasonable proof that a crime has been committed.
G. Conclusion
The German courts voiced doubts about the legitimacy of the war in Iraq. Nevertheless, George W. Bush must not fear being arrested in Germany after the end of his presidency. 

According to the German criminal law George W. Bush did not commit a criminal offense when he decided “whether” the war should be started in Iraq (ius ad bellum). The statutory provision codifying the crime of preparation of a war of aggression (section 80 of the Criminal Procedure Code) is not applicable, because Germany was not (in danger to be) involved in the war. The German Code of Crimes against International Law does not include a provision concerning wars of aggression. The legislator deliberately avoided this, because it did not want to anticipate the discussions about this offense in relation to the Statute of the ICC. 

It can only be considered whether prosecution based on the decision of „how“ to conduct the war in Iraq (ius in bello) is possible. If George W. Bush is responsible for war crimes, such as torture of prisoners of war or civilians, a criminal liability under the German Code of Crimes against International Law can be considered. This liability has not yet been examined by either the public prosecutor’s office or the courts. 

There are two procedural obstacles for a prosecution of George W. Bush in Germany after the end of his presidency. Firstly, a prosecution is not possible due to his immunity which, according to an obiter dictum of the ICJ also remains valid after the end of his presidency for actions taken during his time in office. This means that prosecution by foreign states is not possible. The public prosecutor’s office and the courts could only conduct an investigation of the accusations if the USA suspended the immunity of George W. Bush. Furthermore, experience shows that the public prosecutor’s office can be expected to refrain from prosecution with reference to sec. 153 f of the Criminal Procedure Code.
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